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Release and Settlement Agreement 

RELEASE AND SETTLEMENT AGREEMENT 

 

This Release and Settlement Agreement (“Agreement”), is made and entered into 

by ____________________ (“NSGO”) and the Texas Health and Human Services 

Commission ("HHSC"), in relation to claims which NSGO has or could allege against 

HHSC and is intended to settle, compromise and extinguish all claims which NSGO has, 

might have, or could have alleged against HHSC related to the Minimum Payment 

Amounts Program ("MPAP").  

First, in March 2015, HHSC began MPAP which is a directed payment program 

wherein HHSC directs Medicaid managed care organizations ("MCOs") to make Medicaid 

payments to qualified nursing facilities. The payments approximate the difference 

between the Medicaid payment rate and the Medicare payment rate, in accordance with 

the calculation described in 1 Texas Administrative Code §353.608; 

Second, all qualified nursing facilities in MPAP are owned by non-state 

governmental entities, such as NSGO. These entities provided local, public funding as 

the non-federal share of the MPAP payments;  

Third, HHSC made estimates of the anticipated MPAP payments to the qualified 

nursing facilities prior to each program year. NSGO provided public funds in an amount 

based on those estimates; 

Fourth, disputes and controversies exist between HHSC and NSGO (the "Parties") 

regarding the MPAP calculations and payments; 

Fifth, the Parties acknowledge that this Agreement does not constitute an 

admission of liability by either of the Parties and is intended to permanently settle and 

compromise any and all claims and defenses relating to and/or arising out of the MPAP 

calculations and payments which either party has or may have, whether known or 

unknown at this time; 

NOW, THEREFORE, for and in consideration of the covenants and agreements 

contained herein, and the good and valuable consideration expressed herein, the receipt 

and sufficiency of which are hereby acknowledged, as full and adequate consideration 

for all Parties, the Parties agree as follows: 

 

1. Agreement and Representations by NSGO: 

a. No more than, 20 days after the effective date set forth in paragraph 

12 of this Agreement, NSGO agrees to repay the total sum of ______ Thousand and 

__/100 dollars ($________) to the MCOs if HHSC has directed an MCO to recoup 

payments in connection with the redistribution of MPAP payments described in this 

Agreement;  
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b. NSGO agrees to return any amount of MPAP payments requested 

by HHSC if the Centers for Medicare and Medicaid Services (“CMS”) issues a deferral, 

disallowance, or otherwise requires HHSC to repay any money related to MPAP;  

c. NSGO and its agents, employees, successors, officers, directors, 

assigns, and representatives hereby knowingly and voluntarily release HHSC, and any 

and all past, present, and future agents, employees, officers, directors, administrators, 

servants, and representatives of HHSC, of and from any and all past and present actions 

for claims, demands, causes of action, obligations, rights, damages, liens, debts, 

liabilities, costs, attorney's fees, expenses, or any other tangible or intangible loss or 

detriment or expenses of any kind, including without limitation, claims and causes of 

action with NSGO has or might have, at law and in equity, known and unknown, now 

existing or that might arise hereafter, directly or indirectly arising out of, as a result of, or 

attributable to the MPAP calculations and payments, as described herein, whether based 

on tort, contract, statute, or any other legal theory, and whether for actual, compensatory, 

punitive, exemplary, statutory or other damages, contribution, or indemnification, 

including, but not limited to, all claims that were or could have been asserted; and  

d. NSGO further covenants and agrees never to institute directly or 

indirectly any lawsuit, action or proceeding of any kind against HHSC and/or any and all 

past, present, and future agents, employees, officers, directors, administrators, servants, 

and representatives of HHSC, in any court with regard to any claim or cause of action 

that NSGO has released in this Agreement. NSGO understands and agrees that no 

claims whatsoever against HHSC, of the nature described above are reserved or shall be 

prosecuted or pursued in the future in any forum. NSGO also agrees and covenants not 

to file any administrative charge, complaint or proceeding, of any nature whatsoever 

against HHSC, with any federal, state, or local administrative tribunal with regard to any 

claim or cause of action which NSGO has released in this Agreement, and NSGO agrees 

that it will promptly withdraw any such claim that remains pending in any way. 

 

2. Agreements and Representations by HHSC: No more than 30 days after 

the effective date set forth in paragraph 12 of this Agreement, HHSC agrees to: 

a. Direct the MCOs to recoup and redistribute MPAP payments from all 

qualified nursing facilities, as necessary; and  

b. Direct the MCOs to distribute a final MPAP payment in the total sum 

of ______ Thousand and __/100 dollars ($______) ("Final Payment") to NSGO. The sum 

shall constitute the full extent of any monetary responsibility with respect to this 

Agreement on the part of HHSC and the payment of this sum to NSGO will fully settle any 

and all disputes concerning the claims which NSGO has or could assert, known or 
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unknown, and all other future claims and causes of action which NSGO could have arising 

out of and relating to the MPAP calculations and payments. 

3. Disclaimer: It is expressly understood and agreed by and between the 

parties to this Agreement that this Agreement includes a compromise and settlement of 

all claims, and that the execution of this Agreement does not in any way constitute any 

admission of liability on the part of any party to this Agreement, but that all parties to this 

Agreement expressly disclaim any liability, concerning the claims being compromised and 

settled herein. 

4. Headings: The headings, captions and arrangements used in this 

Agreement are, unless specified otherwise, for convenience only and shall not be deemed 

to limit, amplify, or modify the terms of this Agreement, nor to affect the meaning thereof. 

5. Governing Law: This agreement is being executed and delivered, and is 

intended to be performed in Texas, pursuant to the laws of the State of Texas, which shall 

govern the rights and the duties of the parties and the validity, construction, enforcement 

and interpretation of this Agreement. 

6. Severability:  If any provision of this Agreement is held to be illegal, invalid, 

or unenforceable under present or future laws effective during the term hereof, such 

provision shall be fully severable, this Agreement shall be construed and enforced as if 

such illegal, invalid or unenforceable provision had never comprised a part hereof; and 

the remaining provisions shall remain in full force and effect and shall not be affected by 

the illegal, invalid or unenforceable provision or by its severance therefrom. 

7. Authority: The Parties represent and warrant that the person signing this 

agreement on behalf of each Party is fully authorized to bind that Party to all of the terms 

of this agreement. 

8. Entire Agreement: This Agreement embodies the entire agreement 

between the Parties with regard to the matters set forth in it and shall be binding upon, 

and inure to the benefit of the agents, employees, officers, directors, administrators, 

servants, representatives, and assigns of each Party. This Agreement supersedes any 

and all prior agreements and understandings, if any, relating to the subject matter hereof, 

and may be amended only by an instrument in writing executed jointly by a duly 

authorized officer or agent of each of the parties. The terms of this instrument are 

contractual and are not mere recitals, and the undersigned specifically represent that the 

contents and effects hereof are fully and completely agreed to and understood. 

9. Acknowledgement:  The Parties individually acknowledge that they have 

read and understand the effect of this Agreement, that they have had the advice of 

counsel, and that they are executing this Agreement of their own free will and accord, for 

the purpose of making a full and final compromise and settlement and for the purposes 
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and consideration set forth in this Agreement. Each Party hereto has been advised that 

each Party should have this Agreement reviewed by such Party's attorney prior to 

executing same. 

10. Multiple Counterparts: This Agreement may be executed in a number of 

identical counterparts, each of which shall be deemed an original for all purposes and all 

of which constitutes, collectively, one agreement, but, in making proof of this Agreement, 

it shall not be necessary to produce or account for more than one such counterpart. 

11. Interpretation: This agreement shall not be construed against or 

unfavorably to any Party because of such Party’s involvement in the preparation or 

drafting of this Agreement. 

12. Effective Date: The Agreement shall be effective upon the date of 

countersignature by the Executive Commissioner of HHSC. 

 

IN WITNESS WHEREOF, the undersigned, having represented and warranted 

their authority to enter into and execute this Agreement, have executed this Agreement. 

 

APPROVED: 

TEXAS HEALTH AND HUMAN  

SERVICES COMMISSION: 

 

By: _____________________________ 

Charles Smith 

Executive Commissioner, HHSC  

 

Date: ___________________________ 

________________ (name of NSGO) 

NSGO 

 

By: _____________________________ 

Title: ____________________________ 

 

Date: ___________________________ 
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Hubert Oxford IV

Subject: FW: Good News/Bad News MPAP Program and QIPP Program
Attachments: Fwd: $400MM QIPP Pool Size; Draft MPAP Settlement Proposal Figures by NF and by 

NSGO w HOIV Addition for WSHD.xlsx

Importance: High

All, 
 
There are several things happening with the Nursing Home MPAP and QIPP Programs right now.  I will report 
more tomorrow but wanted to give you all a heads up. 
 
Good News:   
 

1. Reconciliation Settlement for Eligibility Period 1 and 2:  We received the attached spreadsheet and e-
mail as a settlement offer from the State of Texas to the various governmental to resolve all outstanding 
MPAP Reconciliations due to the District for Eligibility Period 1 and 2.  This includes any under 
payments for each period and the 10% return of IGT for Eligibility Period 2.    Bottom line, if we agree 
to this, the District would receive $2,348,075.09 shortly after the settlement agreement is approved.   

 
From a timing perspective, we believe the District will need to approve settlement documents within a 
couple of weeks, which will probably require us to have a special meeting.  From there, we should start 
receiving the funds within ten (10) days. With this said, if we accept the settlement as proposed, the 
District would receive $2,348,075.09 less any expenses requested by LTC. 

 

Provider Name 
Final Payment / 
(Recoupment) 

WSHD Share 
Total 

Payment 
% Return 

on IGT 

Garrison Nursing Home & Rehabilitation 
Center $123,204 $49,282  $3,101,631 238.47%
Golden Villa Healthcare, LLC $50,809 $20,324  $2,564,574 238.47%
Highland Park Care Center $597,344 $238,938  $3,023,644 238.47%
Marshall Manor Nursing and Rehabilitation 
Center $261,850 $104,740  $4,391,182 238.47%
Marshall Manor West $100,774 $40,310  $3,277,154 238.47%
Rose Haven Retreat $194,878 $77,951  $2,049,768 238.47%
Spring Branch Transitional Care Center $508,835 $203,534  $12,100,574 238.47%
Clairmont Beaumont $403,261 $201,631  $4,251,866 238.47%
Hallettsville Rehabilitation and Nursing 
Center $618,478 $309,239  $2,394,247 238.47%
Monument Hill Rehabilitation and Nursing 
Center $409,228 $204,614  $1,348,455 238.47%
Oak Manor Nursing Center $321,948 $160,974  $1,688,225 238.47%
Oakland Manor Nursing Center $369,839 $184,920  $2,322,082 238.47%
The Woodlands Healthcare Center $1,103,240 $551,620  $8,760,055 238.47%

  $5,063,689.11 $2,348,075.09  $51,273,456   
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2. Status of Eligibility Period 3:  Additionally, LTC believes that accepting this settlement is important 
because it is expected to trigger the State to file with CMS for Eligibility Period 3 (September 2015-
August 2016).  Right now, there are a couple of variables for Eligibility Period 3, such as: 1) whether the 
State is going to file for an entire year or five months; 2) if the application is filed with CMS and CMS 
rejects the application as they previously did despite the fact that the denial was based on a CMS rule 
not even in effect, whether the State will push back on the denial either by negotiations or lawsuit.  But, 
some possible revenue and expenses models are as follows: 

 

Eligibility Period 3  One Year 
Existing Model 

One Year with 
Revised Model** 5 Months 5 Months Revised 

Model** 

IGT  $14,444,431.31  $14,444,431.31  $6,018,513.05  $6,018,513.05 
 MPAP Funds Received  $34,842,648.59  $34,842,648.59  $14,517,770.25  $14,517,770.25 
 UPL Payment Less IGT  $20,398,217.28  $20,398,217.28  $8,499,257.20  $8,499,257.20 
 Fixed Cost    

Manager  ($11,357,635.11) ($11,357,635.11) ($4,732,347.96) ($4,732,347.96)
Net After Fixed Cost  $9,040,582.17  $9,040,582.17  $3,766,909.24  $3,766,909.24 

 Variable Costs    
Interest  ($1,795,068.00) ($866,665.88) ($747,945.00) ($180,555.39) 
LTC Costs*  ($2,114,319.24) ($889,200.00) ($880,966.35) ($370,500.00) 

Net to District  $5,131,194.93 $7,284,716.29 $2,137,997.89 $3,215,853.85 

* LTC Fees for Existing Model are as proposed by LTC on a recent phone call in which they suggested paying them 
50% of existing agreement for first 6 months and 75% of existing agreement for last 6 months. 

** Revised Model based on 6% Annual Interest on IGT and $5,700 per month per nursing home as proposed by LTC 
for QIPP. 

***These models are based on one year of IGT, MPAP  funds received, and expenses for MPAP per 
Eligibility Period 2 plus the excess funds as a result of this payment.  The figures may be slightly 
high because there may be reconciliation funds included from the six (6) month Eligibility Period 1 
but we cannot make a determination of this amount based on the settlement figures presented. 

 
As far any timeline is concerned, we anticipate any filing of application and IGT to take place by April or May 
of 2017.  Therefore, we will be looking at needing money to make a one-time IGT of up to 
$14,444,431.31.  Additionally, as far as the payback period, that has not been determined yet but if the payment 
is spread out over six months, we could receive as much as $5,800,000.00 per month and could repay any loans, 
within 3 months of receiving the MPAP payments. 
 
Bad News:  Also attached is an e-mail from the State regarding the size of the QIPP fund allocations being 
sought by the Federal Government.   Instead of the State seeking $660,000,000.00 per year, as they did in 
Eligibility Period 2, the e-mail attached says the state is only seeking $400,000,000.00 per year. This is a big 
deal because the IGT and return models for QIPP payments are based on $660,000,000.00  (i.e., a large pool of 
supplemental funds).  Practically speaking, this means that any IGT we would be making for the QIPP program 
would be reduced by approximately 40% which would result in lower interest costs, but the return we would 
also be reduced by 40%.  However, there were fewer facilities that signed up for QIPP than was budgeted so 
there are less mouths to feed. 
 
Be assured, as things develop, I will be sure to update you. 
 
Sincerely, 
 
Hubert Oxford, IV 
Benckenstein & Oxford, L.L.P. 
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